
 
           

November 15, 2022 

 

Dear Senator, 

 

As you know, Senator Schumer has filed cloture on the motion to proceed to H.R. 8404, the 

House passed Respect for Marriage Act (RMA).  Eagle Forum is opposed to this legislation and 

will include the vote on cloture and final passage on our Scorecard. Allow me to outline several 

reasons for our opposition: 

 

First, the bill is unnecessary at best. This bill purports to fully repeal the Clinton-era Defense of 

Marriage Act even though two Supreme Court cases, have already accomplished that goal. Part 

of DOMA was struck down in 2013 in United States v. Windsor, and the rest in Obergefell v. 

Hodges, which held that the Fourteenth Amendment requires a state to license a marriage 

between two people of the same sex and to recognize a marriage between two people of the same 

sex when their marriage was lawfully licensed and performed out-of-state.  

 

Supporters of the RMA claim their motivation to codify Obergefell arises from Justice Clarence 

Thomas’s concurrence in Dobbs.  This is a strawman argument.  Quoting from his concurrence, 

“The Court today declines to disturb substantive due process jurisprudence generally or the 

doctrine’s application in other, specific contexts. Cases like . . . and Obergefell v. Hodges (right 

to same-sex marriage), are not at issue. . .  Thus, I agree that ‘[n]othing in [the Court’s] opinion 

should be understood to cast doubt on precedents that do not concern abortion.’” Justice Thomas, 

continuing to opine on his opposition to substantive due process rights generally, goes on to 

explain that reconsidering (in the future) the issue does not mean that rights such as same-sex 

marriage would be eliminated, “the question would remain whether other constitutional 

provisions guarantee the myriad rights that our substantive due process cases have generated. For 

example, we could consider whether any of the rights announced in this Court’s substantive due 

process cases are “privileges or immunities of citizens of the United States” protected by 

the Fourteenth Amendment.” Therefore, using his dissent as a motivation for this bill is a 

distortion and does not justify this legislation. 

 

Second, while the Senate has placed religious carveouts in the bill to “protect” certain 

organizations and religious institutions from being prosecuted for their belief of traditional 

marriage, categories of those protected are limited. Other institutions, like adoption or foster 

agencies and private business owners - will not be covered by this bill and thus are at risk of 
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being sued if they choose act in accordance with their sincerely held beliefs.  The bill makes it 

clear that the bills protections are only available to institutions and organizations whose 

“principal purpose is the study, practice, or advancement of religion.”  This leaves the majority 

of those involved in these cases in federal court (see 303 Creative v. Elenis, Klein v. Oregon 

Bureau of Labor Statistics, Masterpiece Cakeshop v. Colorado Civil Rights Commission, 

Arlene’s Flowers v. Washington, etc.) with no additional safeguards and provides Courts no 

clarity except to infer that Congress, by default, rejects protections for individual religious belief.  

 

Third, the new bill text does state that nothing in the bill “shall be construed to diminish or 

abrogate a religious liberty or conscience protection otherwise available to an individual or 

organization under the Constitution of the United States or Federal law.”  The problem with this 

language it that it is not clear under Federal law, including the Religious Freedom Restoration 

Act, how the Courts will interpret the religious rights of individuals citizens and business 

owners.  By not including explicit protections for individuals, and in fact, allowing for civil 

enforcement by the Attorney General as well as private rights of action by aggrieved individuals, 

Courts are likely to hold that such protections were purposely excluded from the law.  The 

practical affect will be to codify the right of individuals to sue the bakers, photographers and 

others who don’t wish to use their artistic talents to provide services for same-sex weddings. 

 

Finally, if the Senate invokes cloture and passes this bill, there will have to be a conference or 

some type of ‘compromise’ to work out the differences with the House passed version that does 

not include any religious protection language. This means that the chances are slim that even the 

weak and ineffective language will survive in a final bill.  The risk for religious believers is too 

great to vote for cloture and start down this path. 

 

For these reasons, we ask that you vote NO on the Cloture motion to proceed to the Respect for 

Marriage Act and in the event cloture in invoked, on final passage of the bill. 

Please feel free to contact me with any questions.  My direct line is 703-598-7498. 

In strength,  

 

 
 

Kris Ullman 

Eagle Forum President 

 


