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Judges I nv ite

I llegal I m m igration

he p ecul iar  notion that foreigners residing il-

legally in the U nited States should enjoy the same 

rights as American citiz ens is found nowhere in the 

U .S. Constitution or federal law. This anomaly was created 

by supremacist judges.

First, the Supreme Court denied government the right 

to distinguish between citiz ens and aliens, then encouraged 

and protected the large-scale entry of illegal aliens into the 

U nited States. H oldovers from the Warren Court presumed 

to mandate this policy even though the Constitution clearly 

recogniz es the basic difference between citiz ens and aliens. 

Justice William R ehnq uist explained this in his lone dissent 

in S ugarm an v . D ougall () , a case that overturned N ew 

Y ork’s req uirement that state civil servants be U .S. citiz ens. 

R ehnq uist wrote that “the Constitution itself recogniz es the 

difference between citiz ens and aliens. That distinction is 

constitutionally important in no less than eleven instances 

in a political document noted for its brevity .”

T
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I n , in G raham  v . Richardson, Justice H arry Black-

mun added a new right to the Fourteenth Amendment. 

Writing for the Court’s majority, Blackmun held that “a 

state statute that denies welfare benefi ts to resident aliens 

and one that denies them to aliens who have not resided 

in the U nited States for a specifi ed number of years violate 

the Eq ual P rotection Clause.” G rabbing power for judges 

to override legislative policymaking, Blackmun stated that 

“classifi cations based on alienage, like those based on na-

tionality or race, are inherently suspect and subject to close 

judicial scrutiny.” 

The Supreme Court continued to blur the distinction 

between citiz ens and aliens. I n , in I n Re G riffi ths, the 

Supreme Court ruled that this new eq ual-protection privi-

lege gives noncitiz ens the right to take the bar exam and 

become licensed lawyers.

One would think that government employees should 

be citiz ens of the same country as their government. But 

asserting “judicial scrutiny” in H am p ton v . M ow S un W ong, 

the Supreme Court in  substituted its own views for 

those of Congress and ruled that citiz enship is an uncon-

stitutional req uirement for holding a government job. 

Justice William Brennan, who was appointed in  

but continued to promote judicial supremacy long after 

Earl Warren retired, was still on the Court in  when 

he wrote the  to  decision that opened the fl oodgates to 

illegal aliens. 

I n P ly ler v . D oe, Brennan created a brand-new addition 

to the Constitution’s eq ual protection clause: the req uire-

ment that the State of Texas must provide free public 
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education to the children of foreigners who had entered 

the U nited States illegally. Texas had passed a law limiting 

public education to those who were in our country lawfully. 

Justice Brennan and his fellow activists ruled that the Texas 

law was unconstitutional. They misused the eq ual protection 

clause to prohibit any state from denying free education to 

illegal aliens unless the state proved “some substantial state 

interest”—and saving the taxpayers’ money was deemed to 

be insufficient justifi cation.

The P ly ler decision gave foreigners a powerful incentive 

to sneak into our country: they could enroll their children in 

our public schools. They could also start demanding other 

benefi ts paid for by U .S. taxpayers because of Brennan’s 

broad-brush opinion in P ly ler. Brennan ruled that because 

aliens are a “class” of people, they must be treated eq ually 

with every other person in the state regardless of the fi -

nancial cost to the taxpayers. Thus, the Brennan decision 

opened our borders to a stampede of illegal aliens. 

I n , the Supreme Court declared that “once an 

alien enters the country, the legal circumstance changes, for 

the D ue P rocess Clause applies to all ‘persons’ within the 

U nited States, including aliens, whether their presence here 

is lawful, unlawful, temporary, or permanent.” The Supreme 

Court created this fi ction in  Z adv y das v . D av is. 

The notorious Court of Appeals for the N inth Circuit, 

which presides over California, Ariz ona, and other western 

states, has driven a truck through this opening created by the 

Supreme Court. With every new dispute, the N inth Circuit 

has sweetened the bait that attracts millions of illegal aliens. 

“The Fifth Amendment also protects aliens,” the N inth 
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Circuit declared in T orres-A guilar v . I N S  () . I n S agana 

v . T enorio () , the N inth Circuit added, “Aliens who are 

in the jurisdiction of the U nited States under any status, 

even as illegal entrants or under a legal fi ction, are entitled 

to the protections of the Fourteenth Amendment.”

I n , the N inth Circuit ruled in M oham m ed v . G on-

z ales that women from countries that allow female mutila-

tion are eligible for asylum in the U nited States. Amnesty 

I nternational estimates that  million girls and women, 

mostly in Africa, are victims of this horrendous practice, 

and that an additional two million more are currently at 

risk. The sheer numbers of applicants who could petition 

for asylum on this basis are mind-boggling. 

I t is no wonder that the N inth Circuit has become a 

mecca for immigration cases. According to Clinton-ap-

pointed N inth Circuit Judge Michael D aly H awkins, “Three 

years ago, immigration cases were  percent of our calendar. 

Today, as we speak, that percentage is  percent.”

m or e inter f er ence in p ub l ic school s

More Supreme Court mischief involving immigrants and 

public schools was started in  by L au v . N ichols, a deci-

sion written by yet another Warren Court holdover, Wil-

liam O. D ouglas. H e refused to relinq uish judicial power 

longer than any Supreme Court justice in history, staying 

over thirty-six years.

The Civil R ights Act of , Title vi, says that “N o 

person in the U nited States shall, on the ground of race, 

color, or national origin, be excluded from participation in, 
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be denied the benefi ts of, or be subjected to discrimination 

under any program or activity receiving Federal fi nancial 

assistance.” The law says nothing about language. L egislat-

ing from the bench, the Court made two errors. First, it 

allowed the bureaucracy to twist the defi nition of “national 

origin” to include language defi ciency. Second, it allowed 

a private right of action based on this change, such that 

almost anyone could sue over it. This decision authoriz ed 

the federal courts to create and enforce the rights of non-

English speaking people, thereby taking away power from 

Congress to decide this issue.

This decision was the origin of the mistake called bi-

lingual education, a system of keeping immigrant children 

speaking their native language in public schools instead of 

rapidly learning English. I mmigrant children were kept in 

segregated classrooms for up to  percent of the day, often 

for fi ve to seven years, never learning English. California 

schools ultimately taught public school children in forty-

two different languages. 

P rior to the L au decision, the U nited States had as-

similated millions of immigrants over two centuries without 

the government providing foreign-language teachers. I m-

migrant children went directly into public schools where 

only English was spoken. They rapidly learned English 

and went home and taught it to their parents. After L au v . 

N ichols, the schools abandoned the system that had proved 

so successful and substituted bilingual education. 

This system of language apartheid grew into a billion-

dollar boondoggle and resulted in harm, not benefi t, to the 

children it was supposed to help. Two decades later, the 
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voters in California, Ariz ona, and Massachusetts passed 

referenda repudiating bilingual education, but a generation 

of children had grown up without learning English.

the citiz enship  cl ause and oath

The Citiz enship Clause of the Fourteenth Amendment 

states that U .S. citiz ens are “all persons born or naturaliz ed 

in the U nited States and subject to the jurisdiction thereof.” 

Federal law uses almost identical language. “Subject to the 

jurisdiction thereof ” is an essential part of the defi nition. 

H istory clearly confi rms the importance and necessity 

of those fi ve words. American I ndians, despite the obvious 

location of their birth, did not receive U .S. citiz enship until 

it was conferred by congressional acts in , , and , 

long after ratifi cation of the Fourteenth Amendment. The 

extensive litigation concerning American I ndians proves 

that the consent of both the government and the individual 

is what controls citiz enship, rather than place of birth.

What about babies who may be born to diplomats or 

their wives who happen to be in the U nited States at the 

moment of birth?  They are not U .S. citiz ens, either. A 

baby born to the wife of the ambassador from France, for 

example, will surely be a French citiz en, not an American 

citiz en. D ating back to the R oman Empire, citiz enship has 

always been a privilege extended only on conditions estab-

lished by the sovereign (as it was granted to St. P aul) , not 

the mere happenstance of location of birth or residence.

For nearly two centuries, the Supreme Court faithfully 

construed citiz enship consistent with the Constitution and 
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the intent of our Founders. I n , in E lk  v . W ilk ins, the 

Court held that

I ndians born within the territorial limits of the U nited 

States, members of, and owing immediate allegiance 

to, one of the I ndian tribes (an alien, though depen-

dent, power), although in a geographical sense born 

in the U nited States, are no more “born in the U nited 

States and subject to the jurisdiction thereof,” within 

the meaning of the fi rst section of the Fourteenth 

Amendment, than the children of subjects of any 

foreign government born within the domain of that 

government, or the children born within the U nited 

States, of ambassadors or other public ministers of 

foreign nations.

 I n , in H eim  v . M cCall, the Supreme Court properly 

upheld N ew Y ork’s authority to distinguish between citiz ens 

and non-citiz ens and thereby show preference to citiz ens 

in hiring for public transit projects. I n describing the State 

of N ew Y ork as “a recogniz ed unit and those who are not 

citiz ens of it are not members of it,” the Court ruled that 

N ew Y ork “could prefer its own citiz ens to aliens without 

incurring the condemnation of the N ational or the state 

constitution.”

I n , in O hio ex  rel. Clark e v . D ec k eb ach, the Supreme 

Court unanimously rejected the eq ual protection argument 

and upheld a Cincinnati ordinance req uiring that licenses 

to operate pool halls be issued only to U .S. citiz ens.

I n , in I n re T henault, a federal court in the D istrict 

of Columbia re-confi rmed the conditions of citiz enship: 
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“Of course, the mere physical fact of birth in the country 

does not make these children citiz ens of the U nited States, 

inasmuch as they were at that time children of a duly ac-

credited diplomatic representative of a foreign state. This is 

fundamental law and within the recogniz ed exception not 

only to the Constitutional provision relative to citiz enship, 

Amendment Article , Section i, but to the law of England 

and France and to our own law, from the very fi rst settle-

ment of the Colonies.” 

tam p er ing  w ith national  secur ity

Since the years of the Warren Court, the Supreme Court 

has obscured the fundamental constitutional defi nition of 

citiz enship without dealing with it directly. The justices 

have toyed with their own notions of citiz enship instead 

of sticking with the Constitution as written, and this has 

even interfered with our national security.

Y aser Esam H amdi was captured in Afghanistan as 

an enemy combatant during our military operation there. 

When interviewed by a U .S. interrogation team, he identi-

fi ed himself as a Saudi citiz en who had been born in the 

U nited States. But after being detained as an enemy com-

batant, he argued that he was a U .S. citiz en because of his 

birth in Baton R ouge, L ouisiana, to Saudi Arabian parents. 

H is father, Esam Fouad H amdi, joined the lawsuit from 

his country of Saudi Arabia.

There is no evidence that H amdi ever consented to be 

subject to the jurisdiction of the U nited States, or sought to 

settle in the U nited States, or renounced his Saudi Arabian 
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citiz enship. All evidence is that he retained allegiance to 

Saudi Arabia.

The short answer to H amdi’s legal claim should have 

been that he was not an American citiz en. But litigation 

about his rights unfortunately assumed that he was a U .S. 

citiz en and was therefore entitled to the rights and privileges 

of that status. Without addressing the citiz enship issue, the 

Supreme Court ultimately held in H am di v . Rum sfeld () 

that H amdi could contest his status as an enemy combatant. 

That forced the Bush Administration to agree to release 

H amdi and deport him to Saudi Arabia in exchange for 

his dropping his claim to U .S. citiz enship. 

p r evar icating  ab out citiz enship

 

To become a naturaliz ed U .S. citiz en, it is necessary to take 

this solemn oath: 

I  hereby declare, on oath, that I  absolutely and en-

tirely renounce and abjure all allegiance and fi delity 

to any foreign prince, potentate, state, or sovereignty, 

of whom or which I  have heretofore been a subject or 

citiz en; that I  will support and defend the Constitu-

tion and laws of the U nited States of America against 

all enemies, foreign and domestic; that I  will bear true 

faith and allegiance to the same; that I  will bear arms 

on behalf of the U nited States when req uired by the 

law; that I  will perform noncombatant service in the 

Armed Forces of the U nited States when req uired by 

the law; that I  will perform work of national impor-
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tance under civilian direction when req uired by the 

law; and that I  take this obligation freely without 

any mental reservation or purpose of evasion; so help 

me G od.

There is no ambiguity about this oath. To become a 

U .S. citiz en, immigrants are req uired by our law not only 

to swear allegiance to the U nited States, but to absolutely 

renounce any and all allegiance to the nation from which 

they came. This oath makes clear that there can never be 

any divided loyalty or dual citiz enship with an immigrant’s 

native country. But again, Supreme Court justices who 

believe that they can legislate according to their notions of 

what public policy should be continued their interference in 

congressional jurisdiction over immigration by encouraging 

the mischievous notion of dual citiz enship. 

The U .S. Constitution, Article i, Section  gives the 

power over naturaliz ation law solely to Congress, not to the 

Court. U sing its constitutional authority, Congress passed 

a law providing that “A person who is a national of the 

U nited States, whether by birth or naturaliz ation, shall lose 

his nationality by: . . . (e)  V oting in a political election in a 

foreign state or participating in an election or plebiscite to 

determine the sovereignty over foreign territory.”

I n a  to  vote, the Warren Court overturned this law 

in A froy im  v . Rusk  () . The case involved a Jewish im-

migrant from P oland who became a U .S. citiz en in  and, 

like other naturaliz ed citiz ens, took an oath renouncing his 

former citiz enship. But in  he went to I srael and voted 

there. The law expressly req uired forfeiture of citiz enship 
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for voting in a foreign election. Y et contrary to the plain 

words of the statute, the Court held that he did not lose his 

U .S. citiz enship by voting in a foreign country.

Actually, Afroyim did not betray his oath because he did 

not vote in his native country. But unfortunately, this case 

has been used to promote dual citiz enship by those who 

encourage divided loyalties among immigrants. The oath 

every new citiz en must take should prevent naturaliz ed U .S. 

citiz ens from voting in their native country. 

Our country is now confronted with the problem that 

some immigrants have falsely been led to believe that they 

are or can be dual citiz ens, and Mexico is aggressively pro-

moting the notion that Mexicans in the U nited States can 

vote in both countries. This dangerous notion would dilute 

our national identity and culture. 

U nder the U .S. Constitution, all q uestions of citiz en-

ship and naturaliz ation should be made by Congress, not 

by supremacist judges.
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(s.b . ) to provide “ family planning,” including abortions, 
to minors without parental consent. I n M ay , she voted No 
on an amendment to prohibit abortions at the tax payer-sup-
ported University of Arizona Hospital. On M arch , , she 
co-sponsored the E q ual Rights Amendment (which Arizona 
consistently rejected). On April , , she succeeded in 
amending anti-pornography bills (h.b .   ) so that porn 
shops (“adult bookstores” ) could be , feet from schools 
and parks instead of at least a mile away. I n , she sponsored 
Arizona’s no-fault divorce bill (h.b . ).

  J u d g es H an d icap  L aw  E n for cem en t

•  I n F u r m an  v . G eor g ia, the Supreme Court invalidated capital 
punishment in G eorgia and T ex as and effectively overturned 
death penalty statutes everywhere else in the country. At least 
 jurisdictions were directly affected. T he impact of this 
unprecedented decision was staggering. I n Florida alone, the 
F u r m an  decision had the effect of voiding  ex ecutions of 
criminals convicted of heinous crimes.
 Despite overwhelming public support for the death penalty, 
California was unable to ex ecute a single convicted murderer 
between  and , when Robert Alton Harris was finally 
sent to the gas chamber. He had killed two teenagers and fin-
ished off their half-eaten hamburgers afterwards. On parole for 
voluntary manslaughter when he murdered them, he reportedly 
laughed about his killing spree and did not dispute his guilt. Yet 
attorneys and courts delayed his original ex ecution date in  
for over ten years, until finally the U.S. Supreme Court itself 
felt compelled to withdraw jurisdiction over the case from all 
lower federal courts in V asq u ez  v . H ar r is ().

  J u d g es I n v i te I lleg al I m m i g r at ion

•  T he Citizenship Clause in federal law is Section (a) of 
T itle  of the United States Code.
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•  M ex ico is just one of many countries from which visitors now 
come to the United States and claim birthright citizenship. 
“An entire cottage industry now caters to people from South 
K orea, China, the M iddle E ast and elsewhere who visit the 
United States just to give birth and then go back home. Once 
the child reaches , he can petition to have his families out-
side the country join him legally in the United States. T hese 
children are called ‘anchor babies.’”  “ I mmigration: Stop the 
Abuse,”  F lor i d a Tim es-U n ion  ( Jacksonville), April , , 
B-. Some estimates are that anchor babies ex ceed , 
each year. W ebsites even promote travel to the United States 
to give birth, setting up a claim to American citizenship. 

•  By the government’s own estimates, in January  there were 
seven million illegal aliens living in the United States. “ E sti-
mates of the Unauthorized I mmigrant Population Residing in 
the United States:  to ,” Offi ce of Policy and Planning, 
U.S. I mmigration and Naturalization Service  (). A Bear 
Stearns report dated January , , stated: “ T he number of 
illegal immigrants in the United States may be as high as  
million people.” T ens of thousands pour over our border on a 
daily basis. 

•  Rice University economist Dr. Donald Huddle estimated that 
illegal aliens cost . billion in public assistance as long ago 
as . Shari B. Fallek, “Comment: Health Care for I llegal 
Aliens: W hy I t I s a Necessity,”  H ou ston  J ou r n al of I n ter n a-
t ion al L aw , ,  (Spring ). “ For the decade from  
to , he estimated that the net cost for illegal immigrants 
would be . billion. Between  and , illegal im-
migrants will cost . billion in public assistance and dis-
placement costs. Regarding jobs, Dr. Huddle suggested that 
in , . million U.S. workers were displaced from jobs by 
immigrants, which cost . billion. He estimated the cost of 
job displacement for the - decade to be . billion.” 
I d. at -. 

•  Clay w or t h  v . B on ta noted that California medical programs pay 
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an estimated  million annually to cover the costs of illegal 
aliens. For diseases brought in by aliens, see Dr. M adeleine 
Pelner Cosman, “ I llegal Aliens and American M edicine,”  
J ou r n al of A m er ican  P h y sic ian s an d  S u r g eon s, No. ,  (Spring 
). 

  J u d g es I n ter fer e w it h  E lec t ion s

•  T he Supreme Court is on the verge of reentering the political 
thicket of reapportionment in a major way. I n V iet h  v . J u be-
lir er  (), the Supreme Court reviewed reapportionment in 
Pennsylvania, where it had been alleged that the majority party 
redrew the district boundaries in order to favor themselves. 
Four justices agreed that political gerrymandering claims are 
nonjusticiable because no judicially discernible and manageable 
standards for adjudicating such claims ex ist. Justice K ennedy 
seemed to agree, as he said: “ Because there are yet no agreed 
upon substantive principles of fairness in districting, we have 
no basis on which to define clear, manageable, and politically 
neutral standards for measuring the particular burden a given 
partisan classification imposes on representational rights.”
 But that doesn’t make it hopeless for a supremacist such as 
K ennedy, as he went on to say: “ I t is not in our tradition to 
foreclose the judicial process from the attempt to define stan-
dards and remedies where it is alleged that a constitutional right 
is burdened or denied. Nor is it alien to the Judiciary to draw 
or approve election district lines. . . . Our willingness to enter 
the political thicket of the apportionment process with respect 
to one-person, one-vote claims makes it particularly difficult 
to justify a categorical refusal to entertain claims against this 
other type of gerrymandering.”
 K ennedy and the other supremacist justices seem to invite 
future cases that would give the Court the opportunity to invent 
new standards for reviewing and redoing apportionment deci-
sions. Justices Stevens, Souter, and Breyer each have their own 
ideas for what those standards might be. For ex ample, Breyer 



LESSON NINE

JUDGES INVITE ILLEGAL IMMIGRATION

QUESTIONS FOR DISCUSSION:

� Where did the notion come from that foreigners residing illegally in the United States
should enjoy the same rights as American citizens?

� Where did the notion come from that U.S. taxpayers are obligated to admit the children of
illegal aliens into public schools?

� How did a Supreme Court decision provide motivation for illegal aliens to sneak across
our borders?

� How did it happen that our public schools suddenly started bilingual education?

� Read the Constitution’����������	�
�������������
������	�������������������	�
������“�����������	���������������	������”

� ������	�����	��	���������������������������������������������������������
��������������
������	�����������������������������	�����	��������� ����������
�����������������������	�
����	��	�����������’����������������

�  ���������	��������������	����	�������
������	����������������	���	����������	�

����
�����������������������������!


