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Judges T hreaten P rop erty  Rights

he fi f th am endm ent to the U .S. Constitution 

states, “N or shall private property be taken for pub-

lic use without just compensation.” This is known 

as the Takings Clause. That provision, along with similar 

provisions in state constitutions, protects property owners 

against the government’s seiz ing their land, homes, and 

businesses, unless the taking is to serve a “public use” and 

the property owners are appropriately compensated. The 

government’s power to take private property is known as 

the power of em inent dom ain.

“P ublic use” has the same plain meaning today as it did 

when the Constitution was written. L egitimate public uses 

include constructing a city hall or a courthouse, or build-

ing a highway or public transportation system. I n all cases, 

government must pay just compensation to the property 

owner. I n practice, such payment is often far less than the 

economic loss and inconvenience, but the “public use” limi-

tation should mean that takings are relatively rare.

T
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N ever did our Founders anticipate that government 

would take private property away from P eter to give to 

P aul. America is a land of limited government, and we have 

never—except for public use—given our elected officials 

the power to take away our homes and businesses and turn 

them over to other citiz ens or businesses likely to gener-

ate more taxes from the property, or who may have better 

political connections.  As John Adams wrote: “The mo-

ment the idea is admitted into society, that property is not 

as sacred as the laws of G od, and that there is not a force 

of law and public justice to protect it, anarchy and tyranny 

commence. I f ‘Thou shalt not covet,’ and ‘Thou shalt not 

steal,’ were not commandments of H eaven, they must be 

made inviolable precepts in every society, before it can be 

civiliz ed or made free.”

For  years, our courts faithfully enforced the Takings 

Clause the way it was written. The U .S. Supreme Court 

declared in  in Calder v . B ull that “a law that takes 

property from A. and gives it to B: I t is against all reason 

and justice, for a people to entrust a L egislature with such 

powers; and, therefore, it cannot be presumed that they 

have done it.” 

I n  in M issouri P ac ifi c  Railway  Co. v . N eb rask a, 

the Supreme Court held that the “taking by a State of the 

private property of one person or corporation, without the 

owner’s consent, for the private use of another, is not due 

process of law, and is a violation of the Fourteenth Article 

of Amendment of the Constitution of the U nited States.” 

I n , in M adisonv ille T rac tion Co. v . S t. B ernard 

M ining Co., the Court again held that it is “fundamental 
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in American jurisprudence that private property cannot 

be taken by the G overnment, N ational or state, except for 

purposes which are of a public character, although such 

taking be accompanied by compensation to the owner. That 

principle, this court has said, grows out of the essential 

nature of all free governments.” 

As late as , we could rely on the Supreme Court to 

uphold private property. I n Cincinnati v . V ester, the Court 

again held that “the excess condemnation was in violation 

of the constitutional rights of the plaintiffs upon the ground 

that it was not a taking for a public use within the meaning 

of that term as it heretofore has been held to justify the 

taking of private property.”   

the w ar r en cour t

Then came the Warren Court with its unconstitutional no-

tions that it could reinterpret the U .S. Constitution, change 

its words, redefi ne them, and invent new law. 

I n its very fi rst term, the Warren Court in  rewrote 

the Fifth Amendment. Justice William O. D ouglas changed 

the words “public use” to “public interest” or “public pur-

pose.”  That case, B erm an v . P ark er, considered a challenge 

to a federal program to take private property in the D istrict 

of Columbia and hand it over to other private parties for 

redevelopment. Congress had passed the D istrict of Co-

lumbia R edevelopment Act of , which authoriz ed the 

taking of “blighted” property.

The government tested the limits of that statute by 

seiz ing property that was not blighted as well as property 
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that was. One piece of property housed a department store 

at  Fourth Street, sw . The Supreme Court admitted that 

this parcel was “commercial, not residential property; it is 

not slum housing; it will be put into the project under the 

management of a private, not a public, agency and rede-

veloped for private, not public, use.”  

The owner sued to protect his private property against 

the government’s taking. The trial court ruled that gov-

ernment could condemn property only to advance slum 

clearance, and limited the defi nition of a slum to conditions 

“injurious to the public health, safety, morals and welfare.”  

N ot all the property in the case could be labeled a “slum.”  

But the Warren Court discarded the centuries-old rule 

that government should take private property only for a 

bona fi de public use. I nstead, the Court declared that “once 

the q uestion of the public purpose has been decided, the 

amount and character of land to be taken for the project and 

the need for a particular tract to complete the integrated 

plan rests in the discretion of the legislative branch.”

The Warren Court tried to conceal its mischief by 

making it appear that it was deferring to the wishes of the 

legislative branch. I n fact, the justices were rewriting the 

Constitution and thereby depriving property owners of 

their rightful protection. The B erm an decision was based 

on liberal dogma that the government can fi x any problem. 

“The experts” had concluded, Justice D ouglas ruled, that 

“it was important to redesign the whole area” rather than 

allow “the piecemeal approach.”  

But our Bill of R ights was written to protect piecemeal 

individual rights. I t does not authoriz e government to plan 
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our lives and property. The B erm an decision started a trend 

of aggressive takings nationwide. All over the country, so-

cial-engineering projects replaced settled neighborhoods 

with concrete and vacant lots.

State court judges began to think that if the Supreme 

Court could get by with supremacist decisions, they could, 

too. R elying on the Supreme Court’s B erm an decision, the 

Michigan Supreme Court in  in P oletown N eighb orhood 

Council v . D etroit upheld the shocking seiz ure of hundreds 

of businesses, more than a thousand homes, and even several 

churches in the P olish community in D etroit known as 

P oletown, for the benefi t of G eneral Motors. Steamroll-

ers raz ed all those businesses, homes and churches for the 

alleged “public benefi t” of building a new G eneral Motors 

factory.  

I nspired by this raw display of government power, simi-

lar takings from some persons to give to others proceeded 

all over the country.  P oletown became the decision that 

state courts, city councils and big development corpora-

tions loved to cite. 

The American D ream is to start a small business and 

develop it through years of hard work and investment.  Mil-

lions of small businesses form the backbone of our economy, 

annually creating  to  percent of all new jobs.  

L ocation is the key to most businesses, and entrepre-

neurs typically build their reputation at a particular spot.  A 

lifetime of effort can be suddenly undone by the arbitrary 

decision of a few councilmen or unelected city planners. 

The business owner can claim only an appraised value for 
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the hollow building and land that he actually owns, and in 

most states he receives z ero for the goodwill and revenue 

stream from customers he has nourished over the years. A 

business leasing its property usually receives no compensa-

tion, and the employees get nothing.

Sometimes, a town announces a massive plan to seiz e 

properties for development long before it can become a 

reality. That depresses actual and appraised property val-

ues, thereby reducing the price the property owners will 

receive. 

Eminent domain has become a way for politically 

connected developers to enrich themselves at the expense 

of small businesses and homeowners. More and more 

freq uently, local governments have used such concepts as 

“blight” and “economic development” as excuses to destroy 

thriving private businesses and homes in order to pave the 

way for wealthy developers to build new big-box shopping 

centers or theme parks. This makes the large developers very 

happy; they get a big new shopping center at a bargain-

basement price. This process makes the cities happy; cities 

often receive increased sales- and property-tax revenue. The 

losers are the former homeowners and businesses.  

The familiar argument that eminent domain takings 

for private development are necessary for slum clearance 

or removing blighted areas is not supported by experi-

ence. Even when areas are blighted, consensual property 

acq uisition is the better solution and has been successful 

in many areas.                                                  
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 r ew r iting  the constitution— ag ain

Those who believe in the U .S. Constitution as it was written 

and in the right of private property began to hope that the 

Supreme Court would remedy the long series of mistaken 

decisions, and the injustices they have caused, by a new deci-

sion in a case coming out of N ew L ondon, Connecticut.

But the people’s hopes were dashed. I n , the 

Supreme Court opted for judicial supremacy rather than 

the U .S. Constitution. I n one of its fi nal decisions of the 

term, the Court fully embraced its own rewriting of the 

Constitution’s words “public use” into the judicially created 

words “public purpose.” The Court then defi ned  “public 

purpose” to include the alleged public benefi t of increasing 

the tax fl ow to government.  

I n the much-anticipated case of K elo v . N ew L ondon, 

Justice Stevens wrote for the  to  majority that whenever 

a taking “serves a public purpose” (which can simply mean 

higher tax revenues for the town), “the takings . . . satisfy 

the public use req uirement of the Fifth Amendment.”

Wilhelmina D ery lost the home that she had lived in  

since she was born there in . Susette K elo, the lead 

plaintiff, lost the substantial improvements she made to her 

house, which will be demolished. The Court conceded in 

K elo v . N ew L ondon that compensation is often inadeq uate 

for the owner of the seiz ed property, but declared that issue 

to be outside of the scope of the case.

Justice O’Connor, in perhaps the most bitter dissent 

of her career, wrote: “Today the Court abandons this 
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long-held, basic limitation on government power. U nder 

the banner of economic development, all private property 

is now vulnerable to being taken and transferred to another 

private owner, so long as it might be upgraded. . . . N othing 

is to prevent the state from replacing any Motel  with a 

R itz -Carlton, any home with a shopping mall or any farm 

with a factory.”  

The judicial supremacists had struck again. As Justice 

Thomas wrote in his brilliant dissent, “Something has gone 

seriously awry with this Court’s interpretation of the Con-

stitution. . . . The Court has erased the P ublic U se Clause 

from our Constitution.” 

Justice Thomas’s dissent emphasiz ed the importance of 

the original meaning of the Constitution: “When faced with 

a clash of constitutional principle and a line of unreasoned 

cases wholly divorced from the text, history, and structure 

of our founding document, we should not hesitate to resolve 

the tension in favor of the Constitution’s original mean-

ing.” But fi ve justices rejected the Constitution’s meaning 

and substituted their own social views. They rewrote the 

Fifth Amendment to allow takings for any broadly defi ned 

“public purpose,” rather than applying the Constitution’s 

express limitation of “public use.”  

The K elo decision showed that putting more tax dollars 

in the hands of government ranks higher in liberal priorities 

than compassion for the minorities they brag about helping. 

Justice Thomas pointed out in his dissent that “Of all the 

families displaced by urban renewal from  through , 

 percent of those whose race was known were nonwhite 
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. . . . Over  percent of the individuals forcibly removed 

from their homes by the slum-clearance project upheld by 

this Court in B erm an were black.”

P ublic outrage at the K elo decision came from all sides 

of the political spectrum and at all levels of government. 

State legislatures were spurred into action by the public 

outcry against the Supreme Court’s attack on property 

rights, and about half the states proposed statutes or state 

constitutional amendments to restrict local governments’ 

eminent-domain powers.                 

On N ovember , , the H ouse of R epresentatives 

passed the P rivate P roperty R ights P rotection Act by a vote 

of  to . The bill would deny federal economic devel-

opment funds to any unit of government that exercises its 

power of eminent domain for economic development rather 

than for public use. The bill gives a private cause of action 

to anyone injured by a violation of this act. The bill moved 

to the Senate, which had already passed an amendment to 

the Treasury, Transportation, and hud appropriations bill, 

stating that no funds provided in the bill may be used to sup-

port any federal, state, or local project that uses the power 

of eminent domain unless it is used only for a public use.
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sociated Press, Aug. , , and by msn b c on Aug. , .

•  T he comment about M argaret M arshall is from “A Bold Stroke” 
by E mily Bazelton, L eg al A ffair s, M ay-June .

•  T he E uropean Court of Human Rights decision granting vot-
ing rights to prisoners was H i r st  v . Th e U n ited  K i n g d om  (No. 
) issued on M arch , .

•  For news of the n af ta Chapter  decisions, see the N ew  Y or k  
Tim es, April , .

•  Robert H. Bork’s book, Coer c in g  V i r t u e: Th e W or ld w i d e R u le 
of J u d g es (AE I  Press, ), is an ex cellent account of how 
judges worldwide are setting themselves up as the ruling class.

  J u d g es Th r eaten  P r op er t y  R i g h t s

•  John Adams’ q uotation is from Th e W or k s of J oh n  A d am s, S econ d  
P r esid en t  of t h e U n i ted  S tates, Charles Francis Adams, editor 
(Boston: Charles C. Little and James Brown, ), vol. v i, .

•  M ichigan fi nally repudiated its own decision in the P oletow n  
case. T he M ichigan supreme court held in Cou n t y  of W ay n e v . 
H at h coc k  () that the U.S. Supreme Court’s B er m an  deci-
sion had no bearing on M ichigan’s interpretation of its state 
constitution to protect private property owners. 

  J u d g es P r om ote P or n og r ap h y  

•  Judge Bork’s statement about the “ vulgarity of popular culture” 
is from his book Coer c in g  V i r t u e: Th e W or ld w i d e R u le of J u d g es 
(AE I  Press, ), .

•  T he decision by Justice Brennan that opened the floodgates to 
pornography in  was A  B ook  N am ed  “J oh n  Clelan d ’s M em oir s 
of a W om an  of P leasu r e” v . M assach u set t s. T hat was followed 
by thirty-four per curiam (anonymous) decisions overturning 



LESSON FIVE

JUDGES THREATEN PROPERTY RIGHTS

QUESTIONS FOR DISCUSSION:
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� How did the Warren Court lay the foundation for abusive takings by government?

� How did the Supreme Court change the words of the Constitution in the Kelo case?

� "	������������������������������������“������	”�������	������������������#
���������������������	���������������

� What has been public reaction to the Kelo decision?  Has your state legislature taken
action to prevent “������	” in your state?


