c  C

Judges T ak e O v er
P arents’ Rights

am il y cour t judg es may be the most powerful
judges in the American judicial system. While they
are the lowest in the judicial hierarchy, they have
become the most activist and unaccountable of all courts
because of the tremendous number of families and amounts
of money under their control.
The U .S. Census Bureau reported that, in , .
million parents had custody of . million children under
age twenty-one whose other parent lived somewhere else.
Along with the . million “other parents,” these Census
Bureau fi gures imply that judges have control over the
private living arrangements and income of . million
Americans—one sixth of our population.
The Census Bureau also reported that, in ,  billion in transfer payments were made between households.
That money is under the direction and control of family
court judges.


F



the sup r em acists

These shocking statistics show that family courts are
now an arm of government that routinely exercises virtually unlimited power to dictate the private lives and income
of millions of American citiz ens who have committed no
actionable offense. The reason these fi gures are so extraordinary is that family courts exercise the same power
to dictate the private lives and income of parents who are
self-supporting, law-abiding, and responsible in the care of
their children, as family courts exercise over parents who
are none of those things.
Major social trends of the past three decades, including
no-fault divorce, illegitimate births, the feminist movement,
the redefi nition of domestic violence, and aggressive enforcement of household-support laws, have vastly increased
the number of Americans who come into family courts.
D ecisions of family court judges are seldom reported in
law books and seldom appealed or reviewed. N ot only do
few people have the funds to fi nance an appeal, but since
decisions are a matter of judicial discretion, the chances of
overturning a family court judge are close to z ero unless
gross judicial abuse can be proved.
D ivorcing parties who separate amicably and reach a
private fi nal agreement to divide their property may not
realiz e the power of the family court. D ecisions about
child custody and household support are never fi nal and
are always subject to attack by either parent. One parent
can challenge a private custody agreement at any time
for any reason. The family court has the power to ignore
private agreements about child custody, even if in writing
and signed, and order new custody and support terms on
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the theory that new circumstances req uire the court to
reevaluate its prior decision. Family court judges amassed
these powers by co-opting and changing the defi nition of
a time-honored concept: “the best interest of the child.”
The original concept of the best interest of the child
comes from English common law as compiled by William
Blackstone in , who said that parents are presumed to
act in their own children’s best interest. Courts honored
parents’ rights by recogniz ing a legal presumption that
the best interest of the child is whatever a fi t parent says
it is, and that a court should not second-guess a parent or
substitute its own opinion.
About thirty years ago, as states revised their family-law
statutes, the concept of best interest of the child became
disconnected from parents’ decisions. Family courts got
the idea that they have discretion to make independent
decisions about what is in a child’s best interest, especially
for children of divorced or unmarried parents, even though
little or no objective standards are set forth in statutes.
The concept that persons other than parents are better
able to decide what is the best interest of a child is illustrated
by the slogan “it takes a village to raise a child.”
The notion that the “village” should make childrearing
decisions rather than parents is manifested in the way the
public schools have taken over many responsibilities traditionally in the domain of parents, such as providing meals,
healthcare, and pre-kindergarten services. P ublic schools
notoriously assert their right to override parental decisions
about the assignment of books that parents fi nd immoral or
profane, the use of privacy-invading q uestionnaires, teach-
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ing about sex and evolution, the provision of contraceptives
and abortion referrals, the use of school counselors, and
demands that children be injected with vaccines or put on
psychotropic drugs.
The growing power of the public schools to override
parents’ rights is evident in the  N inth Circuit outrage,
Fields v . P alm dale S chool D istrict. The opinion, written by
Jimmy Carter– appointed Judge Stephen R einhardt (who
had earlier declared that one atheist could silence all schoolchildren from reciting the P ledge of Allegiance), was joined
by two other judges, one appointed by Bill Clinton and
the other by L yndon B. Johnson. These three supremacists
ruled, based on “our evolving understanding of the nature
of our Constitution,” that parents’ fundamental right to
control the upbringing of their children “does not extend
beyond the threshold of the school door,” and that a public
school has the right to provide its students with “whatever
information it wishes to provide, sexual or otherwise.”
Best interest of the child is totally subjective; it’s a
matter of individual opinion. P arents make hundreds of
different decisions and should have the right to make their
own decisions, even if they contravene custom. Whether the
decision is big (such as living in an urban or rural neighborhood) or small (such as playing baseball or soccer), there is
no objective way to say which is better.
Since judges are supposed to base their decisions on
evidence presented in open court, and there is no societal
consensus about the best way to raise a child, they have
demanded the testimony of expert witnesses. A big industry
has grown up of psychologists, psychiatrists, social workers,
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custody evaluators, and counselors who are eager to give
their opinions. H aving opinions produced by so-called experts with degrees or professional certifi cation is a way to
make a subjective and arbitrary judgment appear objective.
With the ever-increasing volume of family cases coming
through the courts, judges began rubber-stamping the
opinions of these court-appointed experts.
The use of so-called experts by family courts has become standard procedure. D ivorced parents are routinely
“sentenced” to submit to psychological evaluations (often by
persons who have no experience with raising a child), and to
parenting classes designed to re-educate the parent according to the instructors’ biases (which may include hostility to
spanking, the military, religion, and homeschooling).
Court-appointed evaluators purport to judge the parents’ parenting capacity and determine custody, but no
scientifi c basis exists for their methodologies, for the tests
they use, or for the recommendations they make. There is
no agreement among professionals on how to conduct a
proper examination, what standards to use if any, or what
should go into an assessment. The evaluators’ reports are
not scientifi c fi ndings but expressions of personal preference. The use of people other than parents to determine
the best interest of a child cannot be justifi ed by science,
law, morality, or common sense. Even if there were a way to
defi ne “best interest,” it would lead to all sorts of undesirable conseq uences. Should we take children away from poor
parents and give them to richer parents? Of course not.
When a judge makes a decision based on the best interest of the child, there is no way to determine whether the
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decision is correct. A family court judge has tremendous
power to do whatever he wants in determining the lifestyle
of American families, the authority parents have over their
own children, and the time each parent is permitted to
spend with his or her own children.
The decisions of family court judges are effectively fi nal
because a judge’s decision can be reversed only for abuse
of discretion, and it’s not clear what, if anything, could
constitute abuse of such unlimited discretion.
When one parent fi les for divorce, that parent surrenders both parents’ authority to decide “best interest” to
the judge, who then divides the parental custody time into
shares that are usually vastly uneq ual. The parent with the
larger share is labeled the custodial parent, and the parent
with the smaller share is called the non-custodial parent.
Census Bureau fi gures show that  percent of custodial
parents are mothers. The father, who is typically designated
the non-custodial parent, is customarily allowed “visitation”
with his child every other weekend. The father’s presence in
the child’s life is thus lowered to  percent, more or less.
Even more signifi cantly, as a non-custodial parent, his
authority as a father is reduced to z ero, and his right to make
childrearing decisions is eliminated. The father’s value to
the family is reduced to providing a paycheck and being an
occasional visitor. N o statute req uires this uneq ual division
of time or parental authority: it’s all done by judicial discretion. Why a parent’s rights should be denied or diminished
after divorce has never been explained; after all, it is the
husband and wife who are divorcing, not the children.
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When divorced parents disagree, as for example, about
which religion the child will be taught, judges must leave
this important decision to the parents to work out themselves no matter how much confl ict may ensue. D isagreements about numerous other matters, great and small,
involved in the raising and education of a child inevitably
arise, but a judge should not be allowed to take over any
fi t parent’s power to participate in decisions—or bargain
with an ex-spouse about them. Transferring child-raising
decisions to a judge should not be the solution.
Every successful civiliz ation has placed the shared
responsibility for rearing the next generation on married
parents. R eplacing that proven practice with the notion that
“a village” should raise children according to an assortment
of outside opinions of what is in a child’s “best interest” is
a radical departure from the traditional rule that married
parents should possess shared responsibility for raising their
own children. This change in social policy has not proved
successful anywhere, and history offers numerous examples
of unsuccessful alternate patterns.
We have already witnessed the unhappy conseq uences
of our government’s liberal welfare policy (starting with
L yndon Johnson’s G reat Society in the s) which, by
channeling money through the mother, thereby relieving the
father of duties and decision-making power, has changed
the welfare class into a matriarchal society. The tragic results
are obvious. Most of our social problems are caused by the
 percent of our nation’s children who grow up in homes
without their own father: drug abuse, illicit sexual activity,
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unwed pregnancies, youth suicide, high school dropouts,
joblessness, runaways, and crime.
The best interest of the child rule, which typically eliminates both the authority and the presence of the father, is
now doing to the middle class what the mistaken welfare
policy has already done to the welfare class.
Other constitutional rights can also disappear in family
court. I f a man is accused (but not tried or convicted) of
being an imperfect father (or of not conforming to “village” opinions about child-raising), he loses constitutional
rights as well as his children. R estraining orders (orders of
protection) are widely used by women in divorce cases as a
weapon to gain total custody of the children. The I llinois
B ar Journal called restraining orders part of “the gamesmanship of divorce.”
D ivorce should not deprive parents of the fundamental
right to rear their children. Children should not be deprived
of their father and of father-parenting, which (contrary to
feminist ideology) is different from mother-parenting and
just as essential to the child’s well-being.
N o one, not even a judge, should have the awesome
power to take away the fundamental right and authority
of a parent over his own minor child in the absence of a
criminal conviction or life-endangering circumstance. N o
one, not even a judge, should have the awesome power to
deprive a child of his or her father by reducing the father’s
role in the family to providing a paycheck and a few days
of “visitation.” That level of power produces supremacist
judges—those who think they are supreme enough to dictate the lives of individual Americans.
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crats rushed into court to ask a judge to change the rules. T he
Alabama statute was very clear that the absentee ballots had to
be notarized by the voter in order to be counted, and that procedure had been followed for years. T he Democrats demanded
that the court rewrite the law and eliminate that req uirement.
T he Democrats kept the case in court for a year, trying to get
judicial supremacists to order the counting of illegal ballots.
Finally, the E leventh Circuit U.S. Court of Appeals upheld
the law in R oe v . S tate of A labam a and allowed Perry Hooper
to take his seat as chief justice of the state supreme court.
 J u d g es Tak e O v er P ar en ts’ R ig h ts
• T he fi gures on custodial parents and children, and on  percent of custodial parents being women, are from U.S. Census
Bureau, Current Population Reports, Oct. .
• T he  billion fi gure for support payments in  is from
U.S. Census Bureau News, Feb. , .
• T he right of parents to authority and autonomy in the rearing
of their children traditionally enjoyed consensus in the United
States. T his principle— that “parents have a fundamental
constitutional right to rear their children, including the right
to determine who shall educate and socialize them” — was
unanimously reaffi rmed by the U.S. Supreme Court in 
in Tr ox el v . G r an v ille. T his was a case of grandparents who
sought visitation with their grandchildren over the opposition of the surviving parent. T he Supreme Court invalidated
a W ashington State statute that gave judges the power to
order visitation of children on “a best-interests-of-the-child
standard.” T he statute placed hardly any limit on a judge’s
discretion to award visitation whenever he thought he could
make a better decision than a child’s parent. T he justices split
on that issue, but both majority and dissenting justices unanimously upheld the principle that “parents have a fundamental
constitutional right to rear their children, including the right
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to determine who shall educate and socialize them,” citing the
famous cases of P ier ce v . S ociet y of S ister s () and M ey er v .
N ebr ask a (). Justice O’Connor’s plurality opinion (joined
by Rehnq uist, G insburg and Breyer) ex plained: “ . . . the W ashington statute places the best-interest determination solely in
the hands of the judge. Should the judge disagree with the
parent’s estimation of the child’s best interests, the judge’s view
necessarily prevails.” Rebutting this error and the lower court
judge’s argument that “ I think [ visitation with grandparents
T rox el] would be in the best interest of the children,” O’Connor
wrote: “ T he decisional framework employed by the Superior
Court directly contravened the traditional presumption that
a fi t parent will act in the best interest of his or her child. . . .
T he court’s presumption failed to provide any protection for
[ parent] G ranville’s fundamental constitutional right to make
decisions concerning the rearing of her own daughters.”
• Parents’ rights are not only protected by the U.S. Constitution,
but are also recognized as a fundamental principle of state law.
Citing both federal and state constitutions, a New York appellate court ruled in A lfon so v . F er n an d ez () that parents’
fundamental rights are violated when public schools distribute
condoms to high school students without their parents’ consent.
T he court’s opinion said that parents “enjoy a well-recognized
liberty interest in rearing and educating their children in accord with their own views. I ntrusion into the relationship
between parent and child req uires a showing of an overriding
necessity.” T he court noted that “At common law it was for
parents to consent or withhold their consent to the rendition
of health services to their children.” W hen public schools with
compulsory attendance dispensed condoms to children without
their parents’ consent, the court found that parents were “ being
forced to surrender a parenting right— specifi cally, to infl uence
and guide the sex ual activity of their children without State
interference.”
• I n P ar h am v . J.R . (), Justice Potter Stewart wrote: “ For
centuries it has been a canon of the common law that parents
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speak for their minor children. So deeply imbedded in our
traditions is this principle of law that the Constitution itself
may compel a State to respect it.”
• Public schools began to take over parenting authority and duties
in the s. T his change was best capsuled by the Honorable
Samuel I . Hayakawa, former president of San Francisco State
College, when he was a U.S. Senator from California: “An
educational heresy has fl ourished, a heresy that rejects the
idea of education as the acq uisition of knowledge and skills . .
. the heresy of which I speak regards the fundamental task in
education as therapy.”
• Resolutions passed by the National E ducation Association at
its  national convention assert the power of public school
personnel over parents in numerous areas of curriculum. For
ex ample, Resolution B- states: “ Sex E ducation. T he Association recognizes that the public school must assume an increasingly important role in providing the instruction. T eachers and
health professionals must be q ualifi ed to teach in this area and
must be legally protected from censorship and lawsuits. T he
Association also believes that to facilitate the realization of
human potential, it is the right of every individual to live in
an environment of freely available information and knowledge
about sex uality and encourages affi liates and members to support appropriately established sex education programs. Such
programs should include information on sex ual abstinence,
birth control and family planning, diversity of culture, diversity of sex ual orientation and gender identifi cation, parenting
skills, prenatal care, sex ually transmitted diseases, incest, sex ual
abuse, sex ual harassment, homophobia.” [ I n this resolution,
“every individual” includes children of every age starting with
pre-kindergarten, and “censorship” is the word the NE A commonly uses to describe parents’ efforts to protect the morals
and values of their own children.] Resolution B- states: “ E arly
Childhood E ducation. T he National E ducation Association
supports early child education programs in the public schools
for children from birth through age eight.”
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• S cien tifi c A m er ican M in d (October , -) published a
paper by psychologists Robert E . E mery, Randy K . Otto and
W illiam O’Donohue, entitled “ Custody Disputed,” which
states: “ Our own thorough evaluation of tests that purport to
pick the ‘best parent,’ the ‘best interests of the child’ or the ‘best
custody arrangement’ reveals that they are wholly inadeq uate.
No studies ex amining their effectiveness have ever been published in a peer-reviewed journal. Because there is simply no
psychological science to support them, the tests should not be
used. . . . Court tests that ex pert evaluators use to gauge the
supposed best interests of a child should be abandoned. . . .
T he coupling of the vague ‘best interest of the child’ standards
with the American adversarial justice system puts judges in the
position of trying to perform an impossible task: making decisions that are best for children using a procedure that is not. .
. . W e believe it is legally, morally and scientifi cally wrong to
make custody evaluators de facto decision makers, which they
often are because judges typically accept an evaluator’s recommendation. Parents should determine their children’s lives after
separation, just as when they are married. . . . Parents— not
judges or mental health professionals— are the best ex perts on
their own children. W e are simply urging the same rigor that is
applied to ex pert testimony in all other legal proceedings.” S ee
also, “ For Arbiters in Custody Battles, W ide Power and Little
Scrutiny” by Leslie E aton, N ew Y or k Tim es, M ay , .
• T he California statute states: “ T he mother of an unemancipated minor child and the father, if presumed to be the father
under Section , are eq ually entitled to the custody of the
child.” California Family Code, sect. (a). Such provisions
are generally ignored by family courts, which order custody
based on the judge’s opinion of the best interest of the child.
• California’s attempt to defi ne “ best interest” says that the court
should consider whatever factors it fi nds relevant, including
“ the health, safety, and welfare of the child” and a few other
factors. M ichigan lists twelve factors, starting with “ the love,
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affection, and other emotional ties ex isting between the parties
involved and the child.” T he statutes offer no clue as to how
these factors should be measured or weighted.
• T he famous  Daniel Patrick M oynihan report, “ T he Negro
Family: T he Case for National Action,” warned that the rise in
single-mother families was no harmless lifestyle choice, but was
unraveling “ the basic socializing unit” and causing high rates
of delinq uency, joblessness, school failure and male alienation.
M oynihan was bitterly attacked for speaking what is now
universally recognized as the awful truth. K ay S. Hymowitz,
in the M anhattan I nstitute’s Cit y J ou r n al (August , -)
wrote that M oynihan’s critics romanticized female-headed
families as a good thing. She described how the feminists, who
were fi x ated on notions of patriarchal oppression, claimed that
criticism of mother-headed households was really an effort to
deny women their independence, their sex uality, or both.
• T he Census Bureau reports that  percent of children do not
live in a home with two parents, based on a non-legal defi nition
that includes stepparents. T he more accurate and widely used
statistic is that  percent of children live in homes without
their own two parents.
• T he I llin ois B ar J ou r n al, J une , ff., ex plained how
women use court-issued restraining orders as a tool for the
mother to get sole child custody and to bar the father from
visitation. I n big type, the magazine proclaimed: “ Orders of
protection are designed to prevent domestic violence, but they
can also become part of the gamesmanship of divorce.” T he
“game” is that mothers can assert falsehoods or trivial marital
complaints and thereby get sole-custody orders which deprive
children of their fathers based on the presumption (popularized
by the radical feminists) that men are abusers of women. T he
article states that restraining orders, which courts “customarily”
issue at an “ex parte hearing without testimony,” actually “make
the case ineligible for mediation,” “ limit settlement options,”
and mean that “ joint parenting is not an option.”
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• Researchers M argaret F. Brinig and Douglas W . Allen ex plain
how the typical pattern of giving primary custody to the mother
deprives the father not only of his time with his children but
also all of his authority and decision-making in the rearing
of his children: “ I f the court names her primary custodian,
she makes most, if not all, of the major decisions regarding the child. As custodial parent, she will be able to spend
the money the husband pays in child support ex actly as she
pleases— something she may not do during marriage. Finally,
although the court will usually have ordered visitation she
can ex ert some control over her former husband by regulating
many, although not all, aspects of the time he spends with the
child. I n the ex treme, she can even ‘poison’ the child against
the father.” “ T hese Boots Are M ade for W alking: W hy M ost
Divorce Filers Are W omen,”  A m er ican L aw an d E con om ics
R ev iew  (Spring ).
• T he preponderance of academic research shows that shared
parenting is superior to single-parent custody by all available
measures. M eta-analyses of the research can be found in F ath er an d Ch ild R eu n ion by W arren Farrell (Penguin, ) and
in “ Child Adjustment in Joint-Custody Versus Sole-Custody
Arrangements: A M eta-Analytic Review” by Robert Bauserman, J ou r n al of F am ily P sy ch olog y , , Vol. , No. , .
One of the benefi ts of shared parenting is that it reduces court
involvement and litigation. Nevertheless, unscientifi c ideologydriven arguments that are lacking in common sense continue to
be highly publicized. For ex ample, see Peggy Drex ler, R aisin g
B oy s W ith ou t M en : H ow M av er ick M om s A r e Cr eatin g th e N ex t
G en er ation of E x cep tion al M en (Rodale, ), which makes the
argument that single mother and lesbian homes are the best
environments for boys.
• Divorce law is now commonly called no-fault. T his radical
change in divorce law, which took place in the s, made it
possible for either party to unilaterally walk out of the marriage contract without asserting fault by the other spouse, but
courts defi nitely consider fault in determining child custody.
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T he domestic-violence lobby has implemented the use of a long
litany of new and ill-defi ned (including non-physical) faults
against spouses that can be invoked by the courts in deciding
the terms of child custody. As a result, divorce proceedings are
often much more bitter and contentious than ever before.
 J u d g es I m p ose Tax es
• T he Nevada supreme court decision was severely criticized
in “ Recent Cases,”  H ar v ar d L aw R ev iew  ( Jan. ),
which concluded that the decision “poses a serious threat to
the separation of powers.”
• L as V eg as R ev iew columnist Vin Suprynowicz ( July , )
wrote that the crucial Nevada supreme court decision was decided long before the lawsuit was actually filed. Citing a retired
Nevada judge, Suprynowicz wrote that G overnor G uinn spoke
with Justices Bob Rose and M iriam Shearing at the beginning
of the budget battle and received assurances from them that
the Nevada supreme court would impose his proposed tax
hikes. T hey even predicted that it would be a  to  vote, which
turned out to be the ex act outcome of the Nevada supreme
court decision. T he U.S. Supreme Court declined to hear an
appeal of the case.
• An especially egregious ex ample of judicial usurpation of legislative power occurred in Yonkers, New York, in . W hen
the Yonkers city council voted  to  not to ratify a court
ordered plan to build rent-subsidized multi-family housing
in a predominately white neighborhood, federal district judge
Leonard Sand slapped huge fines on the individual members of
the city council who had voted against the judge’s plan. After
the individual fines had been upheld by the Second Circuit U.S.
Court of Appeals, the city adopted the judge’s plan in the face
of daily fines of  million. T he Supreme Court rejected the
personal fines on narrow technical grounds in a  to  decision.
S p allon e v . U n ited S tates ().
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